PEFORE THE
CALIFORNIA UNEMPLOY.ZINT INSURANCE APPEALS EOARD

In the Matter of:

LORETTA M. THOME PRECEDENT
(Claimant-Respondent) BENEFIT DECISION
NO. P-B-ZS

Case No. 68-1460
S.S.A. No.

PACIFIC TXLZPHONE
(Emplover-Apcelliant)

Employer Account No.

The employer appealed from Referee!s Decision No.
BK=-11556 which held that she claimant was not dizquali-
fied for benerits under section 1255 of the Unemployment
Insurance Code and that the employeria account is nos
relieved of charzes uncer szction 1032 of the code.
Wriilen argument nas Seen supmitted to this board by the
employsr a2and the claimant. Although given the onportu-~
nity, such erzusent was not submittad by the Deparvment
of Employment.

STATEMENT OF FACTS

The claimant was employed by the above ennloyer
from 8:30 a.m. to 5 Deile, 40 hours a week, for avprovi-
mately one and on2-half yezrs as a telephone operator
at 2 salary of $584.50 a week. The employment relavion=
ship ended effective December 22, 1557 under the
following circumstances.

The claimant resided in Tujlunga, California with
her brother, and zhe was werking in the employer!s North
Hollywcod, Califoraia, racility. She had an unsatis-
factory attendance record and nad frequently teen late
in arriving at work or absent from work because of
transportation aifficulties. She had been warned about

003-12317 DA-REV



v
o
‘ll

p-B-25

her attendance on two occasions., On November 24, 1967
the claimant!s supervicor Lold the claimant that unless
her attendance improved she (the supervisor) would have
to reccemmend that the claiment be dlismissed. The claim-
ant relied principally upon her brother for transporta-
tion for work. She aliso, on occasion, received rides to
and from work from other persons, one of whom worked in
the employert's toll office at the North Hollywood
facility.

In August 1967 the claiment purchased a ten-year-old
car to use a3 transportation rfor work. The car was in
faulty condition ego that she was only able to use it two
or three times for work. The car was in a repralr shop
the rest of the time and it was still there on the date
of the hearing before the referee,

Some time previous to the termination of the employ-
ment relationshin, the claimant made inguiry of the
employer regarding the possibility of a transfer to
another of the employer'!s facilitles or a leave of
absence, in order {0 =olve her traonsportation problen.
She was told that thezse requests could net be granted
becaunse of the claimant'!s unsatisfactory attendance
record,

The claimant also placed a note on the employer's
bulletin board and nade inquiry of her fellow cmployees
in an attempr to solve her transvortation rroblem. She
did not place an 2d in the employeris magazine for
transportation because she thought it would be useless
since 1t was her belief that no one who worked at the
facllity lived 1n Tujunga.

Public transportation between the claimantt!s place
of residence and her place of work would have required
the claimant to walk between cne-nzlf mile and a mile,
and ride three buses costing $1.C7. The time involved
would have been about one and cne-half hours each way.

The claimant occasionally used a taxi for trans-
portation for work, This cost $06 each way.
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The claimant!s brother <ot married on or about
December 2, 1907. Wien ne moved out of the premises
where he and the claimant had been livinz, tnis left the
cialmant wiltnout her principal means of transportation
for work,

The claimant was absent from work with permission
of the employer for a number of days near the end of
November 1507 and the first part of December 1967,
because of lack of transportation.

The claimant worked last on December 25, 1967. Her
next day of work was December 27, 1%067. The claimant
called in and told her supervisor that she had no way to
get to work but that she would try to come in to work.
She did not make it to work that day.

At about 8:45 a.m. on December 28, 1967 the claim-
ant's supervisor called the claimant and asked what her
plans were about coming to work. The claimant said that
she still had no way to get to work; thrat she could not
afford a taxl; and tvhat “probably tnis was it" regarding
her continued employment. Either durirg this conversa-
tion or in enother telepncne ceonversation on Deccmber 29,
1907, the claimant!s cupervisor told the claimsnt that
the supervisor vwas recommending that the claimant be
terminated as of Decemper 23, 1567. The employment
relationship did end on that date.

The clalmant did not request a transfer or a leave
of absence to solve her Transportation problem during
The last mentioned telerhone conversations. The clain-
ant did not do so because of the emoloyeris prior reifusal
of such requests. In =2 televhone interview with a ren-
resentative of the Department or Employment, a reoresen-
tative of the emvloyer dic not remember telling the
claimant that she could not nave a transrer or = ieave
of absence, and stated that the cilaimant could have nad
a leave of up to 30 days o solve her Transportation
problem. The department reprecentative reported tae
claimant as sayinz that had she known that she could
receive a 30-day leave of absence to solve her trans-
portation problem she could have had her car available
in that period of time.
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The employer'!s representative testified that the
employment relationship could nave been preserved nad
the claimant recuested to work so-called "excused time"
on December 27 and 25, 1067. Although the claimant had
used this kind of work time on a number ot occaslons,
and she had used 1t as recently as Ilecember 20, 1507,
she testified that she did not reguest it on tnose dates
"Except that it mizht not be given; I don't really know,"

The claimant testified that she could not ride with
her friend who worked in the toll office on December 27
or December 238, 1907 because her friend worked differant
hours from what the claimant was working.

REASONS FOR DECISIONM

Section 1256 of the code provides that an individual
1s disqualified for benefits, and sections 1030 and 1032
of the ccde provide that the employer!s reserve account
may be relieved of benefit chargzes if the claimant left
his most recent work voluntarily without good cause or if
he has been discharged for misconduct connected with his
most recent work,

In determining whether there has been a voluntary
leaving of work or o discharge under scevicn 1255 of ths
code, a discharge occurs wnere the emplover is the moving
party in ue?m*nav"ng the employmant, and a voluntary
leaving of worik occurs where The employee 1s the moving
party in terminating the employment (Benefit Decisicn
No. ©5990).

The party that set in motion the cause of the ter-
mination 9 the employment relationship herein was the
claiman?t since she lost ner means of transportation for
work. VYe therelore have a voluntary leaving of work
siftuation and the qguestion becomes whether such leaving
was with or withcut good cause,

In Cla v. Bogue Pazin Pacrectional Asscciation
(Idaho, fLH(Y 435 P.ed 259, =ae claimanc workKed as a ski
1ift operator for avproximately two and one-~half winter
seasons, For two seasons he worked a double saift and

-u-
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earned $26 a day. In his last season, the claimant
worked Trom Cctcber 20, 1908 to December 17, 1960 and
earned only 314 a qay as he was given the day shift
only. Co Decemper 17, 1635 the claimant told his
foreman that he was quitiing because he was not making
enouga money,

During the clalmantt!s flrst season he went to work
by driving a company truck which had a camper van behind
it. Wwhen he had to ride in the camper it made him 11l
because he was subject to motion sickness.

During the second season, the claimant drove his
own car to work to avoid becoming 111. The claimant was
able to afford to drive his own car only because he
worked a double shift,

During the claimant's last season, which began on
October 26, 1966, the claimant had to bte driven to work
in the company truck because his car wes laid up for
repairs and he could not afford to pay $350 to have 1t
fixed or to rent a car to go tc work. As a result he
would continually suffer frca motion sicikness,

The tTransportatvion furnished by the employer was
merely a matter of convenlence znd was not guaranteed
as part of the empioyuent agreement,

-The claimant gave as his reason for quitting that
he became car sick continually while riding in the
company truck and that he could not afford to drive
another car because of only working one 3nift,.

The Idaho unemployment insurance law contains the
following provicica:

"The personal eligibility conditions
of a benefit claimant are that =-

* ¥ *

"(f) His unemployment 1s not due to the
fact that he left his employment voluntarily
without good cause. o . ."
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In holding that the claiment quit without good
cause the court statved:

" . . . appellant /claimant/ has failled
to show good cause feor voluntarily leaving
his employmenu because the Droo4ew of trazns-
portation to and from work is the personal
responsibility of the employee where there
is no duty upon the employer to furnisn such
means. Milssissinol Ennloyment Secur*tv
Commissior V. S0LloTh, 252 A188. 415, 174
So. 24 307 (1S05): Zuvpancic v. Unemrloyment
Compensation Zoard of Xgview, lcd Fa. Super,
252, 142 A. 24 53¥o  {1%>0). See also Jacobs

v. Office of Tne~mlovment Compensation =na
Placemenc, 27 TTaBn. €4 Lel, 179 . 2 TI7
1957 ); ooci"“a v. Cxlahoma Enmplioyment
Secur*tv Cowriosion, 197 Oxl. =29, 172 P. 24

420 (1940)."

In the Ballard case mentloned above, the clalmant
worked for ab hu 3ix years in a garment plant as a
machine operatcr. She cuit on January 3, 19064 because
she had no tranuportation to and from work. The claim-
ant lived about 20 miies from the plant. She had no
trancsportation of her own 8o she had to arrange rides
with otnv-p. C_rcumstunces develeoped =zo that she cculd
no lornger make an arranzerent or rides with others so
she was corpelled to lezve her wor£. The court held
that the clzZx-nt L=t her worgk vciuntarily without goo
cause within the meaning of thz Misslissinpl unemvloyment
insurance law otecauce the clalment's transpor:tation to
WOrk was a personal problem To be solved by her: taat
one wno is in the lzbor market and leaves sultable work
because of lack of transportation does so without good
cause.,

In the Zurvancle cacze mentioned above, the clalmant

left nis work nscause the fellow worker with whom he was
ridinz cuit his emp¢0vm:nt and nf claimant nad no msan
of transrortaticn to and from wor The claimant livec

12 miles from the nlace of u“nﬁov” nt. He did not own
an autonmoblle and there was no rublic transvortation
available, He could only get £o work by riding with
someone and no one was available for tnis purpose. The
question for decision was whether the claimant left his
work with or without cause of necessitous and compelling
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nature, within the mesning of the Pennsylvanla unem-
ployment ingurance 1aw.

The court reasoned that in order to escape the
disqualific;tion, the reascn ror leaving work nmust ce
real not imaginary, subatantial not trilling, reasonable
not whimsical; the cause of leaving work must meet the

st of ordinary common sense and prudence. The court
concluded:

" ., . . His /The claimant's/ cause for
leaving does not meet the test of ordinary
common sense and prudence. Hls transporta-
tion proolem is cervainly not the insurmount-
able difrficulty contemplated under this Courtls
interpretation of what are necessitous and
compellingz reasons. fis passive avvtitude 1in
the face of his problem 1s not indicavive of
a genuine willingness to work and 'a sincere
desire for work that will overcome 3surmount-
able ovstacles wnich workers elsewhere
encounter.! . . '

in Szoika v, Urempliovment Ccmpensation Eoard of
Review (1S58, 18T r&. ~uper, o=3, i<0 A. 20 ©L, tne
claimeznt was last employed as a puncn prezs operator in

Pniladelphiz, Pennsylvaniz He hzd heen shgent dus Lo

...............

injury and ugon his return o work he was told That in
a week the niant was movinz to Caks, Pemnsylvania, walcs
is avout JO miles from Pniladeivnia. The clalmznt xnew
of this change in plant loc zaticon Tor several meonths.
The claimant did not continue the employment relation=-
ghip because of purported trancportvatvion difficulties.

The plant at Ozks was accesslble to the clalmant
by public trancportavion which regquired less than two
hours of travel time. Cther employeCQ (more than 103)
formed car pcols. At ieast three o these em nioyees
were in the arsa of vihe clzimaniis nome., The claimant
did nov wish to use these means of transportasion
because he did not wish to work so Tar frcocm hone.

The court held that the clalmant left his work
without cause of a2 necessitous and compelling nature.
The court concluded:
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" ., . . His /Ehe claimant'g/ transpor-
tation problen is certainliy not The insur-
mountable difficulty centemplated under the
court's interpretation of what are necessltous
and compelling reasong ror voluntarily leavingz
his employrment and his failure to arrange for
transportation incicated a lack of reasonable
effort to maintain his employment. . . .

"The fact that this appellant left
employment where he was earning $2 per hour
to become unemployed is certainly not indic-
ative of a genuine willingness to work and
ta sincere desire for work that will overcome
the surmountable obstacles which workers
elsewhere encounter.,! . . ."

In Paulkiner v, Unemnloyment Comvensation Board of
Review (IC53) 200 Pa. Super. 353, 183 A. =2d ¢03, the
claimant was employed in Muncy, Pennsylvania. Upon
returning to work after being 111, the claimant was
informed that the employer'!s operations had been trans-
ferred to Willizmsport, Pennsylvania. The claimant and
her busband lived about 32 miles from Muncy. Her hus-
band worked in Funcy., They cwned an automoblle anc, along
with two other necovie who owned automobiles, they TooK
turns driving taeir own sgutomoplles and Transportilng the
others =28 passSengers TO and Irom work, The cizimant's
husband stcored work 2t 4 p.m. and was reacy Lo leave
for heme shortly thersafter. The claimant would nct be
able to get to Immney from wWilliameoport until vetween
4:30 p,m. anéd 5 p.m. The clalment gult her job because
of the inconvenience of &transportation. The court neld:

"It is evident that she /The claimant/
veluntarlly quit aer emplcoyment because orf
transportacion inconvenience., It 13 clear,
also, from undisputed evidence that these
transportaticon inconveniences were not
serious encugzn to constitute good cause for
quitting her employmente. o o o

"The claimant and her huaband could have
easlily worked cu%t her transporcation problem
had she desired to continue her employment,
‘Her conduct was not consistent with one who
desires to continue employment. A claimant
at all times, must be ready, able and
willing to accept suitable employment. . . .

it
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The holdinzs in the above court decisions can be
rea3onioly citsi for trne folilowing nropositicns wnica

are Lot gecegsarily coxpacively aisTinct:

1. Loss of ar individual's usual means of
traneporvaticn aces not in itself re-
quire a rfizding of good cause for
leaving work.

2. In order for a leaving of work because
of transportation difficulties to be
for good cause, ths transportvation
difficultiees must be of a substantial
nature no% surmountable by ordinary
common sense and prudence.

We agree with these provositions, arnd we azree with
the conclusions reached vy the courts, above, for the
factual situations presented in the particular cases.

Addressing ourselves to the particalar case at hand,
the factual situastion presented falls within both of the
above propositions. The cloimant 1lesd asr usval meaxns
of transportatiocn, but her itransporiation difficultics
were not insurzmountabvle.

Ag we view the facts kerein, the clainant kad at
least the followinz ordinzry cclizon sanse soiutions 1o
her prodblem of a lack o0f ywramsjortavion:

l. She could have exerted more effort to
have her car fixed. Shz indicated
that if she had a %0-day leave oI
absence she conlid have nhad the car
repaired and in ruaniny order.

2. She could have obtained another car.

3. She could have uszed pudblic itransnorta-
tion at lezst un=il she otiaerwise
solved ker Yraasporvavion prodiend.

4, She could have moved her residence +o
a location which would have eliminased
her problea of a lack of transportation.
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gsolutions we voint in particular
Zumaneic cagss, above, whereln

e s e

to the Claxlz, Zallaxd
the courts ol carae hil ent swaves have held thas
problems of transpervation for work are the personal
problen of the employee wiaere such iranmsportation is not
an obligation of *ke employer under the coamtract of hire.
In so concluding, the courts are kbolding, in eifect, that
where the employee has not acted prudenily and with
common sense, undesirable consequsances which result from
a job termination because of transportation problems
shovld flow more naturally to the party (the employee)
that caused such a termination. Taus, in the absence of
special circumsiances, the employee should be disquali-
fied for benefits.

'f)fx; D
YIREY
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In sugzgesting that the claimant use public trans-
portation waich would have taksn one and one-half hours
each way, we are not unindful of our decisiocns which
appear to establish a standard of ome hour travel time
in determining whether there is or is not good cause for
leaving work (see Berefit Decisions Nos. 5C08, 5290, and
6173). We believe that thesgse decisions have been some-
what misconsitrvad, since in each case we considered
factors in addifticon *to travel “ime in reaching our con-
clusions. Ior examdle, in each of the cited cases taere
was & permanent tiansvoriation prodlex Jor which no
golntion could be devisad in the foreseeadle Ifuture.

It remains our concius
travel time may oo properly appiied to all sifuations.

Travel tizme should not be considered in a vacuum
but in context witih zll other factors such as disvtance,
cost of commuting, %he wages paid for the worx, the
nature and permcmence ol Tthe Jjob, thae nature and verma-
nence of any travel difficulities, and numerous oilers.

The man who walked 4o work or rode a horse car Lzs
been renlaced by the automobile driver on the Ireeway.
Persons who l1ive gread disfances Iron their werk do so
usually from personal prelerence. Sxall Yown neiznbor-
hooés nhave Yecom2 Lle3%t in a2 svreading and exnioding
population. Small Zcwvn indusgtry ig no longer the
mainstay of our econcmy. Individuals wao choose to
avail ta=zmselves of the advanteges oI suburban metro-
politan living must nevertheless accept the obligation

«l0=
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to provide themselves with adequate transportation to
centers of employwment, Shis tho claiuant herein failed
to do.

On the other hand, moving one's place of residence
in this day and age of movility of persons and avail-
ability of living quarters is certainly a common sense
goiution for the prevention of unemployment. Circum-
stances could exist, of course, wnich might foresiall
the requirement or possibility of such a move. Family
obligations could be such an instance. However, there
is no evidence berore us wiaich would have precluded
such a move on the vart of the clainant herein.

Since the claimant herein did not act in an
ordinary common sense manner to solve her problem of a
lack of transportation for work, she left her work
without good cause under section 1256 of the code.

DECISION

The decision of the referee is reversed. The
claimant voluatarily lefi her work without good causs
within the mearning of section 1256 of the code. Tae
emplioyer's reserve account is relieved of benerit
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Sacremento, California, September 24, 1968,

CALIFORNIA UNZMPLOYMENT INSURANCE APPRALS EOARD
ROBERT W. SIGG, Chairman
CLAUDE MINARD
LOWELL NELSON
JOHN B. WEISS
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